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BEFORE THE
SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

IN THD MATTER OF A

SUBSTANTIAL DEYVELOPHLINT PLRMIT
ISSUED 3Y MASON COUNTY TO

BARL LINCOLN CONSTRUCTION, INC.,
ROBERT M. PAVOLKA, EDWARD P. SHB No. 81~456

DEVANEY, AND JOSEPH K. TESTU,
PROPOSED FINDINGS QF FACT,

CONCLUSIONS OF LAW
AND QOHRDER

Appellants,
V.

MASON COUNTY, DARL LINCOLN ARD
EARL LINCOLN CONSTRUCTION, INC.,

Respohndents,
STATE OF WASHINGTON,
DCPARTMENT OF ECOLOGY, AND
KEMNETH ©. CIXENBERRY,
ATTORNLY GENERAL,

Tnhervenors.
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This matter, the appeal of a substantial developnment permit
granted by Hason County to Earl Lincoln Consizuction, Inc¢., came on

for hearing before the Shorelines Hearings goard, Gayle Rotbrock,
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Acting Charrman, David Akana, A, M. O'Meara, Rodney M. Kcrslake and
Ronald J. Holtcamp, HNembers, convened at Lacey, Washington on June 16,
1982. William A. Harrison, Administrative Law Judge, presided.

Appellants appeared by thelr attorney Michael G. 'lcNerthney.
Respondent Earl Lincoln appeared by his attorney, Benjamin il. Settle,
Respondent Mason County did not appear. Intervenors appeared by
Patriclia A. Hickey, Assistant Attorney General. Reporter Betty
Koharski recorded the proceedings.

Witnesses were sworn and teshtified. Eanibits were examined. From
testimony heard and eshibits examined, Lhe Board makes these

FINDINGS OF PFACT

This matter concerns a proposal for dJdevelopment upon Maul Beach

which 1s located along the Hood Canal.
It

The Maul family, from whom the beach derives 1ts name, burlt a
nome there 1n tne 1930's, In the same decade, three other homes wWere
built on neighboring leots. The four homes were located just withain
the tree line around the perimeter of & norseshoe-shaped salt-water
lagoen. Each home, then as now, afforded its owner a splendid view of
the Hood Canal.

113
In the period 195960, land east of the site 1n questlon was

subdivided into a residential development xnown as Cherokee Beach

PROPOSLED FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER -i~
SHB No. 81-40
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Deslring & community beach access, the developers of Cherolee Beach
acquired the southeast portion of the lagoon. Thereafter they [1lled
thoir portion of the lagoon. This fi1ll vreduced the size of the
lagoon's holding capacity and raised concerns by the other lagoon
owners that thesr uplands would cxperience increased Lilooding.
conseguently the other lagoon owners folloved suit and fillec thelrx
portions of the lagoon.
AR

from 1960 to the present time, the filled, forner lagoon has
remalneld as a level, unfenced recreation area for the families of the
origainal four homes and the Cherohkee Beacn development.l The only
notable improvements are a barrier of logs along the waterward edge of
the £111 and a small picnic shelter protecting a single picnic table
on the Cherokee Beach parcel., Whereas the log barrier and height of
the Fi1ll heold back the waters of the Hoed Canal in summer, it 13 &
different situtation in winter. ©Then, on several occasions, the
waters of the Canal overtop the logs and inundate the entire former
lagoon to its original borders. At nearly all times during the

wintey, rainfall leaves portions of the old lagoon continuously 1in

1. The homes involved here, from west to east are: 1) Pavolka, 2)
pevaney, 3) Maul, 4) Testu, 5) Hurphy and 6} McCulloch. The four
original homes are Pavolhka, Devaney, Maul and tlurphy Pavyoina and
pevaney are on waterfront lots. Testu and Nurphy [ee ocwnership abuts
*he waterfront community lot of Cherokee Bcach. Mcluiloch 15 on &
waterfEront lot,

PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDLR “3-
318 No. Bl-448
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standing water. (The original upland area 13 sL11l s5lightly higher
than the former lagoon.)
v
In 1980, respondent Earl Lincoln Constrection, Inc., {Rarl
Lincoln} purchased the Maul house and lot., Mr, Lincoln, an
esperienced real estate developer, then sought and obtained Mason
County's permission to daivide the Haul lot i1nto four smaller lots.
(The Maul lot contains approximately 100 feet of waterfront and 1s
1100 feet deep.} Under this division the tiaul house 1s located on lot
number 2, with lots 3 and 4 behind 1t, landward, and lot 1 in frant of
1t, within the fornmer lagoon,
VI
in August, 1981, respondent, Lincoln, sought a shoreline
subsntantial development permit from i{tason County to place add:itional
fi11l and a single family residence on lot 1 in the approximate center
of the former lagoon., This residence was propesed for sale to others
and not for Mr. Lincoln's personal use,
VIl
The site of the proposed residence 15 on Wetlands as that term 1o
defined at RCW 90.58.03C0(2)(f) of the Ghoreline Hanagement Act of
1271. ™he site, by virtue of 1ts location on wetlands associated with
the lioed Canal, 15 locaked upon a “"shoreline of statewide

significance.”

PROPOSLED FINDINGS Of PACT,
CONCLUSIONS OF LAW & ORDER -
SHB No. 81-4¢6
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The site of the proposed residence 19 vWwithin the Urghan Resadoentiral
epvironment to which the fallowing pertinent provisions of the HMason
County Shoreline Master Prograr (MCSNP) are applacanle:

.16 080 Residenti1al Development
A. Urban Residential Znvironnent

Hearly all of dason Zounty dJdesignated :n tnis
environnent 1s already 1n high density use, and
therefore, few areas are avairlable for new future
cevelopmant of single family dwellings therein.

1, HNew construction shall be aesthetically
compatible with the natural surroundings and not
degrade existing uses.

2. Setbacks -~ the minitmum sethack for buildings
shall be 15 feet from the line of ordinary hnigh
water, provided that structures shall not extend
bevond the common line of neignboring sktructures, and
new construction shall not substantially reduce the
view of neighboring structures,

{p. 29, emphasis added.)

J16.150 Landgfirll
B, Urban Cnvironmment

1 any pernitted f1lls or shoreline cuts should
he designed so that no significant danage to efi1sting
ecological values or natural resources, or alteration
of local currents will occur, ¢€reating a hazard to
adjacent life, preoperty, ecological valueg vr natural
resources.  {P. 44, emphasis added.)

¥
On November 2, 1981, the Mason County Board of Ceounty

Commissioners, by 2-1 vote, granted & Substanttia

for

deve ) opment permit
for 500 cubic vards of fi1ll and a single famly residence to

respondent, Liuncoln, at the site 1n gudestion on the farmer lagoon.

PROPOSED FIHDINGS O FACT,
CONCLUSIONS OF LAW & JRDLR -5~
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Minutes of the County Commissioners reveal thabt Lhe majority
interpreted "the common line ¢f neighboring structures™ to mean a line
connecting the original house (Devaney) immadiately west of the laul
house with the Cherokese Beach picnic shelter located east of the HMaul
house. From this, appellants, who own homes bordering the old lagoon,
appeal.
X

Construction of the proposed residence--which respondent describes
as one story and 24' x 26'--would, 1f built at the common line
identified by Mason County, severely reduce the vaterward view of at
least five neighboring structures. These are the four original hones
1dentified as Pavolka, Devaney, Maul and Murphy, together with the
newer home of Testu which rs located in a gap along the horseshoe
boundary ol the old lagoon. The propoesed resydence, 1f locatred as far
landward as possible on lot 1 would vet substantially reduce Lhe
waterward view of at least three neighboring structlUres. These are
the three homes identified aszs Maul, Testu ané Hurphy. Such a severe
reduction 1n Hood Canal view would significartly degrade a chief
attribute of the eaxisting homes' value

X1

The placement of the proposed fi1ll, necessary to elevatc the

proposcd raesidence above water 1n the winter, would reduce the

remaining holding capacity of the old lagoeon. This would result in

PROPGSED FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER ~{ -~
SHB No. 81-4%
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increased 1ncidence of fleooding cf the adjacent uplands, and homes,
especirally those of Pavolka and Devancy. Thexrr homes are located on
the lowest adjacent uplands.
XIZ
any Conclus:on of Law which should be decmed a Finding of Facht 18
hereby adopted as such.
From these FPindings the Board comes Lo tasse
COHCLUSIONS CF LAY
I
The shoreline substantial development permit at r1ssue must be
consistent with the Mason County Shoreline 'taster Program (BCSHMP) and
the Shoreline Mapagement Act. RCW 00.38.140(2])(b).
Iz
mhe proposed residence may not "extend beyond the common line of
nerghboring structures.”™ MCSHMP .16.080 A.2. (Sge Finding of Fact
VIII, above,) 1In interpreting this provision previously, we have
stated that 1%t must be used with regard to shoreline configuration,

lot or:entation and view. Schall and Mason County v. DOL, SiHB

No 78-26 and Thomas v. Hason {ounty, DRebban and DOE, SHD lo. 81-3.

We also stated that "the conmon line of neighboring structures™ 15 a
line that caa be shared among the various nearbys propetriy owners

Debban, supra at p. 7. In this caseg, the facts disclose a voluncaraly

created setback line adhered Lo Dy all existing homes adjacent to the

old lagocen. This preserves the valueble view whizb each home enjoys.

PROPOSZD FINDINGS OF FA
CORCLD3IONS OF AW & OR
SHB No 81-46
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In contrast, the 1solated picnic shelter shares nelther the
erientation or view of the existinyg homes. It 1s not part of a line
shared among the various nearby properbty owners. The common line of
neighboring structures 1% a line connecting the wakterward portion of
the homes i1dentified as Pavolka, DeVaney, !Maul, Murphy and HcCulloch.
The proposed residence viclates the commonp line provision of MCSMP
.16.080 A.2.

Although we apply tne locally adopted "common line® rule of the
MCSMP 21n this case, the Shoreline Act itself has been applied to
prohibit construction closer to the water than neighboring houses

located along a voluntary setback line, DORE v. Pacesebter

Censtruction Co. Inc., 89 wWash.2d 203, 57. P. 24 196, at 197-198

{1877). We conclude that our application of the MCSMP 1 this case 1S
consSistent with the Act's interpretation 1n Paceschter.
Irz
The proposed residence would substantially reduce the view of
neighboring structures in vioclation of .16.080 A.2, of the [CSMP
{quoted in Finding of Fact VIII, above}.
v
The proposed residence and £111 would degrade existing resident:zal
uge ain violation of .16.060 A.1. of the MCSMP (guoted in Finding of

Fact VIII, above)}.

PROPOSED PINDINGS QF FACT,
CONCLUSIONS QF LAW & ORDER —g-
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A
In summary, the shoreline substantial development permit
aucthorizing the proposed residence and {11l 315 inconsistent with Lhe
MCSHP, and should be reversed,
K
As a conseguence of trhis Qrder, respondent may seek a sihoreline
variance to allow construction of the »nropnsed residence forward of
the commeon line. In that event, respondenc's own actions in ¢reating
a lot forward of the common line =ust be carefully evaluated in ligne
of the prohibition of shoreline variances where hardship rescles fronm
the applicant's own actions. MCSHP .28.020 3, (p. 66} and Department
of Ecology WAC 173-14-150{2)(Db).

VIT

any Finding of Fact which should be deemed a Conclusion of lLaw is

hereby adopted as such.

Fron these Conclusions the Board enters this

PROPOSOD FINDINGS QF FaCT,
COUCLUSIONS OF LAV & ORDER -9~
SHB HNo. 81-46
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The shoreline substantial development permit granted by Illason

County to tarl Linceln Construction, Inc., dated November 2, 19381,

reversed.

DATED this ESth day of OQctober, 1982.

PROPOSED FINDINGS OF FACT,
CONCLUSGIONS OF LMW & ORDLDR
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THIS MATTER, tha aopeal of a substant:ial developmenti permit granted
by Mason County to Earl Lancoln Construction, 1Inc., having come on

reqgularly for formal hearang on June 16, 1882, in Lacey, and appellants



appeared by their attorney Michael G, MeNerthney; respondent Earl
Lincoln appeared by his attorney, Benjarmin H. Settle; respondent Mason
County did not appear; and intervenors appeared by Patricia A. Hickey,
Asslstant Attorney General, with William A. Harriscon presiding, and
having reviewed the Proposed Order of the presiding officer mailed teo
the parties on the 8th day of October, 1982, and more than twenty days
having elapsed from said service:; and

The Board having recexrved no exceptions to said Proposed QOrder and
rhe Board heing fully advised in the premises; WOW THEREFORE,

IT 18 HFRIBY ORDERED, ADJUDGED AND DECREED that said Proposed Order
containing Findings of Fact, Conclusicons of Law and Qrder dated the 8th
dav of Qctober, 1982, and incorporated by reference herein and attached
hereto as Exhibit A, are adopted and hereby entered as the Bpard's
Final Findings of Fact, Conclusions of Law and Order hereain.

DOME at Lacey, Washington this E@Eﬁday of November, 1982.

SHORFLINES HEARINGS BOARD
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DAVID AKANA, Lawyer Member
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